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 1.  TIME:  9:00   CASE#: MSC16-01395 
CASE NAME: FELIX THE  VS.  ZENAIDA MENDOZA 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY ZENAIDA MENDOZA 
* TENTATIVE RULING: * 
 
Defendant Zenaida Mendoza’s motion to vacate default is denied without prejudice to 
refiling. 
 
Mendoza signed a promissory note for $35,000, secured by a deed of trust on her residence 
(which, it now appears, she owned in joint tenancy with her son Justin).  The note was poorly 
drafted and included no stated due date.  Plaintiff, obligee of the note, brought this action for 
reformation of the note by inserting a due date.  (Plaintiff has since been succeeded by IRA 
Resources as assignee.  The substitution is not material to the present issues, and for 
convenience we will simply speak of “plaintiff”.) 
 
It is factually uncontested that Mendoza was personally served with the summons and complaint 
at her residence.  She filed no response, and her default was entered.  At a prove-up hearing 
the Court entered judgment inserting a due date into the note, a date one month after the 
hearing.  No other relief was requested or granted. 
 
(A second defendant, Pia Gutierrez, also defaulted, but the judgment did not include her.  
The case against her was later dismissed after plaintiff’s counsel missed multiple court dates.  
Mendoza argues that Gutierrez was a straw defendant, named in the complaint only to support 
improper venue.  Plaintiff does not respond directly to that assertion, but it does not matter one 
way or the other.) 
 
In the meantime, outside of this action, plaintiff filed a second complaint to amend the note to 
include Justin as a debtor, and obtained another default judgment in that case – though 
reportedly Justin’s default has since been vacated and he has filed a cross-complaint.  
The docket does not show that Zenaida Mendoza has filed any motion in that case. 
 
Plaintiff has since foreclosed on the property.  An unlawful detainer action in San Mateo County, 
however, has been voluntarily abated for now. 
 
Mendoza (through her court-appointed temporary conservator, her daughter Jennifer Chan) 
now moves to vacate the default and default judgment.  Chan presents a cursory, unsigned, and 
unsworn letter from Mendoza’s doctor, stating his opinion that Mendoza “may be suffering from 
early mild cognitive impairment vs early dementia”, and “has been suffering from this condition 
for some time”.  Chan was appointed as Mendoza’s temporary conservator by the San Mateo 
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court on September 18, 2018.  Chan and Justin Mendoza also present their lay opinions that 
Mendoza’s mental capacity has been declining for some years. 
 
Without deciding the issue, the Court inclines to the views that a significant degree of cognitive 
impairment due to dementia could support the relief sought here, and that Chan has acted with 
reasonable diligence in obtaining the conservatorship and then filing this motion.  The weak 
point in the present motion, however, is this:  While the San Mateo conservatorship order may 
be taken as sufficient to establish Mendoza’s present mental condition, it doesn’t indicate 
anything about Mendoza’s condition at the time that counts – July-August 2016, when she was 
served with this lawsuit and failed to respond to it.  The Court overrules plaintiff’s objections to 
the opinions of the adult children, which are within the scope of permissible lay opinion; but they 
also lack detail, specificity, and foundation as to Mendoza’s condition two years ago. 
 
Chan may refile this motion with a better factual showing if she sees fit.  Determination of the 
issue may turn out to require an evidentiary hearing. 
 
It is not readily apparent to the Court, however, that relieving Mendoza of her default in this case 
will necessarily do her much real benefit.  This action was very limited as to the relief requested 
and obtained in the default judgment – nothing more than the establishment of a due date for 
the promissory note.  Mendoza’s moving papers lay out several of what she says are 
substantive defenses to enforcement of the note – but this is not an action to enforce the note.  
As to the reformation, the only substantive defense Mendoza urges is limitations.  That issue is 
cursorily presented and unbriefed, so the Court will not decide it at this juncture.  It observes, 
however, that Mendoza does not appear to be contending that there should be no due date to 
the promissory note at all.  If that were the contention, it would effectively mean that if a note 
lacks a stated due date and the note remains uncollected and unreformed for three years, the 
note then becomes permanently uncollectable for lack of a due date – a counterintuitive result, 
to say the least.  And if Mendoza concedes that some due date should have been set, it’s not 
clear how much benefit she gains by reopening the case. 
 
Both sides’ requests for judicial notice are granted, except as to filings and rulings in this case 
as to which judicial notice is unnecessary.  The Court sustains plaintiff’s objection to the 
Chan and Mendoza testimony as to what their siblings did or did not know; but unless there 
are more siblings referred to than those two, the point is moot.  (Plaintiff does not suggest 
that there were other siblings who knew all about this lawsuit.)  The Court also sustains the 
objection to the doctor’s purported letter as unsigned and unsworn.  Plaintiff’s objections are 
otherwise overruled. 
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 2.  TIME:  9:00   CASE#: MSC17-00271 
CASE NAME: WELLS FARGO BANK VS. BRAVO BUILDING CO. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BRAVO BUILDING CO., INC., GREGORY DI LORETO 
* TENTATIVE RULING: * 
 
The motion to withdraw is moot because other counsel has substituted in. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00751 
CASE NAME: BULLOCK VS. MCCAULEY 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY PROPOUNDED ON 
LAURIE  BULLOCK  /  FILED BY SEAN MCCAULEY 
* TENTATIVE RULING: * 
 
Defendant Sean McCauley’s motion to compel discovery is granted in part and continued 
in part. 
 
The motion to deem matters admitted is granted.  The matters requested in McCauley’s 

First Set of Requests for Admissions to Laurie Bullock (served on or about July 10, 2018) 

are deemed admitted.  McCauley’s counsel must lodge a proposed order with a declaration 

confirming that no responses were served prior to the hearing.  No sanctions are awarded 

at this time.  In the event that Ms. Bullock has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions (in an amount to be determined) 

will be mandatory. 

As to the rest of this discovery motion (requests for production, special interrogatories, and form 
interrogatories), movant has clearly established his right to a motion compelling full responses 
and production, without objections.  However, the order deeming matters admitted may 
effectively moot movant’s need for responses or production as to much if not all of the discovery 
at issue.  Notwithstanding Ms. Bullock’s failure to respond timely, the Court is not inclined to 
order compliance with discovery that the moving defendant no longer really needs. 
 
Accordingly, the remainder of this motion is continued to November 14, 2018, at 9:00 a.m. 
in Department 9.  By November 7, movant may file and serve a supplemental statement 
identifying which, if any, portions of the RFPs, special interrogatories, and form interrogatories 
are genuinely still needed in light of the order deeming matters admitted.  If no such statement is 
filed, the Court will assume that no further responses are called for.  (Movant need not file any 
such statement if no matters are deemed admitted because Ms. Bullock files responses to the 
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RFAs before the October 31 hearing.)  Sanctions for the motion as a whole will be considered at 
the continued hearing. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00751 
CASE NAME: BULLOCK VS. MCCAULEY 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY PROPOUNDED ON 
JEFFREY BULLOCK  /  FILED BY SEAN MCCAULEY INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 
Defendant Sean McCauley Investments’ motion to compel discovery is granted in part and 
continued in part. 
 
The motion to deem matters admitted is granted.  The matters requested in Sean McCauley 

Investments’ First Set of Requests for Admissions to Laurie Bullock (served on or about July 10, 

2018) are deemed admitted.  Sean McCauley Investments’ counsel must lodge a proposed 

order with a declaration confirming that no responses were served prior to the hearing.  

No sanctions are awarded at this time.  In the event that Ms. Bullock has served verified 

responses prior to the hearing, no matters will be deemed admitted, but sanctions (in an amount 

to be determined) will be mandatory. 

As to the rest of this discovery motion (requests for production, special interrogatories, and form 
interrogatories), movant has clearly established his right to a motion compelling full responses 
and production, without objections.  However, the order deeming matters admitted may 
effectively moot movant’s need for responses or production as to much if not all of the discovery 
at issue.  Notwithstanding Ms. Bullock’s failure to respond timely, the Court is not inclined to 
order compliance with discovery that the moving defendant no longer really needs. 
 
Accordingly, the remainder of this motion is continued to November 14, 2018, at 9:00 a.m. 
in Department 9.  By November 7, movant may file and serve a supplemental statement 
identifying which, if any, portions of the RFPs, special interrogatories, and form interrogatories 
are genuinely still needed in light of the order deeming matters admitted.  If no such statement is 
filed, the Court will assume that no further responses are called for.  (Movant need not file any 
such statement if no matters are deemed admitted because Ms. Bullock files responses to the 
RFAs before the October 31 hearing.)  Sanctions for the motion as a whole will be considered 
at the continued hearing. 
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 5.  TIME:  9:00   CASE#: MSC17-00751 
CASE NAME: BULLOCK VS. MCCAULEY 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY PROPOUNDED ON 
LAURIE BULLOCK FILED BY SEAN MCCAULEY  
* TENTATIVE RULING: * 
 
Defendant Sean McCauley Investments’ motion to compel discovery is granted in part and 
continued in part. 
 
The motion to deem matters admitted is granted.  The matters requested in Sean McCauley 

Investments’ First Set of Requests for Admissions to Jeffrey Bullock (served on or about July 

10, 2018) are deemed admitted.  Sean McCauley Investments’ counsel must lodge a proposed 

order with a declaration confirming that no responses were served prior to the hearing.  No 

sanctions are awarded at this time.  In the event that Mr. Bullock has served verified responses 

prior to the hearing, no matters will be deemed admitted, but sanctions (in an amount to be 

determined) will be mandatory. 

As to the rest of this discovery motion (requests for production, special interrogatories, and form 
interrogatories), movant has clearly established his right to a motion compelling full responses 
and production, without objections.  However, the order deeming matters admitted may 
effectively moot movant’s need for responses or production as to much if not all of the discovery 
at issue.  Notwithstanding Mr. Bullock’s failure to respond timely, the Court is not inclined to 
order compliance with discovery that the moving defendant no longer really needs. 
 
Accordingly, the remainder of this motion is continued to November 14, 2018, at 9:00 a.m. 
in Department 9.  By November 7, movant may file and serve a supplemental statement 
identifying which, if any, portions of the RFPs, special interrogatories, and form interrogatories 
are genuinely still needed in light of the order deeming matters admitted.  If no such statement is 
filed, the Court will assume that no further responses are called for.  (Movant need not file any 
such statement if no matters are deemed admitted because Mr. Bullock files responses to the 
RFAs before the October 31 hearing.)  Sanctions for the motion as a whole will be considered at 
the continued hearing. 
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 6.  TIME:  9:00   CASE#: MSC17-00751 
CASE NAME: BULLOCK VS. MCCAULEY 
HEARING ON MOTION TOR COMPEL RESPONSES ON JEFFREY BULLOCK 
FILED BY SEAN MCCAULEY  
* TENTATIVE RULING: * 
 
Defendant Sean McCauley’s motion to compel discovery is granted in part and continued 
in part. 
 
The motion to deem matters admitted is granted.  The matters requested in McCauley’s 

First Set of Requests for Admissions to Jeffrey Bullock (served on or about July 10, 2018) are 

deemed admitted.  McCauley’s counsel must lodge a proposed order with a declaration 

confirming that no responses were served prior to the hearing.  No sanctions are awarded 

at this time.  In the event that Mr. Bullock has served verified responses prior to the hearing, 

no matters will be deemed admitted, but sanctions (in an amount to be determined) 

will be mandatory. 

As to the rest of this discovery motion (requests for production, special interrogatories, and form 
interrogatories), movant has clearly established his right to a motion compelling full responses 
and production, without objections.  However, the order deeming matters admitted may 
effectively moot movant’s need for responses or production as to much if not all of the discovery 
at issue.  Notwithstanding Mr. Bullock’s failure to respond timely, the Court is not inclined to 
order compliance with discovery that the moving defendant no longer really needs. 
 
Accordingly, the remainder of this motion is continued to November 14, 2018, at 9:00 a.m. 
in Department 9.  By November 7, movant may file and serve a supplemental statement 
identifying which, if any, portions of the RFPs, special interrogatories, and form interrogatories 
are genuinely still needed in light of the order deeming matters admitted.  If no such statement is 
filed, the Court will assume that no further responses are called for.  (Movant need not file any 
such statement if no matters are deemed admitted because Mr. Bullock files responses to the 
RFAs before the October 31 hearing.)  Sanctions for the motion as a whole will be considered at 
the continued hearing. 
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 7.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 
The hearing on this motion is continued by the Court to November 14, 2018 at 9:00 a.m., 
because Judge Treat is disqualified in the case. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01361 
CASE NAME: STRASSER VS. NIEDERMEYER 
HEARING ON MOTION FOR LEAVE OF COURT TO FILE AMENDED ANSWER TO 
CROSS-COMPLAINT  /  FILED BY JURGEN H. STRASSER, MADELINE A. STRASSER 
* TENTATIVE RULING: * 
 
The motion for leave to amend is granted.  Movants may file their amended pleadings within ten 
days. 
 
Plaintiffs and cross-defendants, the Strassers, seek leave to amend their pleadings to clear up a 
linguistic problem.  They explain that they previously alleged and admitted that a certain pillar 
“encroaches” on the Niedermeyers’ property, by which they meant that it lies slightly across the 
property line.  Apparently that has been taken to mean that they are admitting the pillar 
wrongfully crosses the line, which they did not intend. 
 
The Niedermeyers do not claim that they have somehow been misled into thinking that the 
Strassers had given away part of their case, nor that they are otherwise prejudiced.  Their 
opposition is basically an attempt to take advantage of a misunderstanding of the technical 
meaning of a legal term of art. 
 
The Court notes that the Strassers’ supporting declaration and request for judicial notice are not 
properly tabbed as required by CRC and local rules.  The request for judicial notice is denied as 
unnecessary. 
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 9.  TIME:  9:00   CASE#: MSC17-01515 
CASE NAME: TRUMBULL INSURANCE VS. SOLARCITY 
HEARING ON MOTION FOR DETERMINATION FOR GOOD FAITH SETTLEMENT 
FILED BY SOLARCITY CORPORATION 
* TENTATIVE RULING: * 
 
This date was vacated on report of a global settlement. 
 

  

10.  TIME:  9:00   CASE#: MSC18-00565 
CASE NAME: RUAN TRANSPORT  VS.  COSTA 
HEARING ON MOTION TO TRANSFER MATTER & CONSOLIDATE WITH RELATED CASE 
FILED BY BRIAN ANTHONY COSTA, BRIAN COSTA TRUCKING, INC. 
* TENTATIVE RULING: * 
 
Defendants Brian Costa Trucking, Inc. and Brian Anthony Costa move to transfer Chavez v. 
Costa, et al., Alameda County Superior Court Case No. RG18896904, to this Court and 
consolidate it with this action.  The motion is granted. 
 
This action and the Alameda action involve a flurry of complaints and cross-complaints among 
various parties.  All of these pleadings, however, arise out of the same motor vehicle accident, 
in which Brian Costa allegedly hit Richard Henry Chavez with his truck.  Everyone agrees that 
the cases should be consolidated.  Having reviewed the factors of CRC 3.500, the Court also 
agrees. 
 
The only disputed issue is which county the consolidated cases should be in.  The accident 
occurred in Richmond.  While it is uncontested that venue is formally proper in either county, the 
only “hook” for venue in Alameda is that that is the location of the corporate headquarters of 
Whole Food Market California, Inc.  The site of the accident, however, was a Whole Foods 
warehouse facility in Contra Costa County.  There is no other connection to Alameda County.  
The Chavez plaintiffs, who are the parties seeking to keep the case in Alameda, don’t live there; 
they reportedly live in Santa Clara County.  Mr. Costa lives in Stanislaus County.  One witness 
resides in San Bernardino County, and the difference in travel to Contra Costa as opposed to 
Alameda is marginal.  The various counsel are spread throughout the region in Alameda, Contra 
Costa, San Francisco, and Santa Clara counties. 
 
On balance, the preferable option is for the case to proceed in this County, where the accident 
occurred.  There is no evident advantage to litigating the consolidated case in Alameda County, 
which has very little factual connection to the case.  It is true that the Alameda case was filed 
first (barely), which might bear on which case should be lead (if anyone cares about that, and 
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the Court can see little reason why they would); but it is not a weighty factor in the location of 
the case. 
 
Accordingly, the motion is granted.  Alameda County Case No. RG18896904 is transferred to 
this Court and consolidated with this matter.  This matter shall be designated the lead case.  
The Case Management Conference set for February 14, 2019, shall remain on-calendar for the 
consolidated action.  The moving parties shall: 1) serve this order as required under 
Rule 3.500(e); and 2) take all appropriate action to ensure the transfer as provided in 
Rule 3.500(f).  The Court will not enter an order limiting or splitting the costs of these efforts, as 
the Rules of Court require the moving party to effectuate the transfer. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01105 
CASE NAME: PAUL VS. DUDUM 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICHARD ROBERTSHAW 
* TENTATIVE RULING: * 
 
Defendant Richard Robertshaw’s demurrer is continued to November 28, 2018, in 

Department 9.  Plaintiff filed an opposition to this demurrer.  However, Robertshaw filed a notice 

that he did not receive an opposition, and plaintiff did not provide a valid proof of service 

showing that she properly served Robertshaw’s attorney with the opposition.  Therefore, this 

matter is continued so that Robertshaw may file a reply after reviewing Plaintiff’s opposition.  

Plaintiff must serve Robertshaw’s attorney with a copy of her opposition by mail, express mail or 

personal service no later than Monday November 5, 2018.  Plaintiff shall file a proof of service 

by November 14, 2018 showing that the opposition was served.  Robertshaw may file a reply 

brief by November 14, 2018.  

In addition, each party (including defendant Dudum) may file a supplemental brief of no more 

than three pages (double-spaced) that addresses the status of the San Francisco small claims 

action, and what action (if any) this Court should take if that action is still pending after 

November 8, 2018.  Those briefs must be filed and served by November 14, 2018.  Robertshaw 

may combine this supplemental brief with his reply.  

The Court also notes that defendant James Dudum filed a reply brief.  To the Court’s 

knowledge, however, Dudum has filed no demurrer in this case, nor has he joined Robertshaw’s 

demurrer.  The grounds for Robertshaw’s demurrer would not necessarily apply to Dudum. 
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12.  TIME:  9:00   CASE#: MSL13-03925 
CASE NAME: CACH VS. JOHNSON 
HEARING ON MOTION TO VACATE DISMISSAL AND ENTER JUDGMENT 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
The motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is denied.  
Although the settlement agreement recites that plaintiff will file a request for dismissal with 
reservation of jurisdiction under § 664.6, in fact no such request for dismissal was ever filed.  
Nor was the settlement agreement itself ever filed before this motion.  The case was dismissed 
on April 13, 2016, and the dismissal was unconditional; there was no reservation of jurisdiction 
under § 664.6 or otherwise.  The Court accordingly now lacks jurisdiction to vacate that 
dismissal and enter a new judgment.  Plaintiff may sue for breach of the settlement agreement 
if it likes. 
 

 

 


